CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study N-200 August 11, 1995

First Supplement to Memorandum 95-38

Judicial Review of Agency Action: Miscellaneous Issues

This supplemental memorandum provides additional information on
miscellaneous issues involved in judicial review of agency action.

Judicial Review Process

Exhibit pp. 1-2 is an opinion piece by Professor Bob Fellmeth (who serves as
the Commission’s consultant on unfair competition). Professor Fellmeth suggests
that the administrative review process be simplified by reducing the five-part
process (ALJ/agency head/superior court/court of appeal/supreme court) to a
three-part process (ALJ/court of appeal/supreme court).

Review of PUC Decisions

Exhibit pp. 3-4 is a newspaper article about efforts to subject Public Utilities
Commission decisions to review in the Court of Appeal. The article suggests that
the effort is likely to succeed, despite the opposition of the PUC. The Law
Revision Commission has previously concluded that it would incorporate in its
legislation on judicial review whatever might be the outcome of the current
debate.

Substantial Evidence v. Independent Judgment Review

Exhibit pp. 5-9 is a letter from Bill Heath of the California School Employees
Association. Mr. Heath notes that substantial evidence review of agency fact-
finding may be appropriate where there are proper safeguards on the agency’s
fact-finding process, such as those contained in the Commission’s Administrative
Procedure Act revisions. But local agencies are not governed by the
Administrative Procedure Act, and according to Mr. Heath a significant number
of local agency hearings affecting his clients deserve the label “kangaroo court”.
In these cases, at least where a fundamental right of a person is being
determined, there should be more careful judicial scrutiny through the
independent judgment of the court; this is existing law.



Mr. Heath notes that under the Comission’s legislation, a local agency may
voluntarily adopt the Administrative Procedure Act. He suggests that the judicial
review statute could provide substantial evidence review of local agency
determinations even if they affect fundamental rights, provided the agency has
adopted the Administrative Procedure Act for its hearings. This would be an
inducement to make local agency hearings more fair and would encourage
statewide uniformity of procedure.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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THE PRACTITIONER
BY ROBERT C. FELLMETH

Corrective Measures

The Review Process for License Revocation

ost sociologists agree that
human behavior is more easi-
ly influenced by positive
reward than by threat of punishment,
However, regulatory agencies — per-
haps partially out of necessity — gen-
erally follow the traditional modus
operandi of law enforcement. Such
enforcement employs standards of
compliance, detection of viclations, due
process nolice, hearing and review, fol-
lowed by the possibility of sanctions.
The most draconian remedy used by
occupational licensing agencies, revoca-
tiont of a license, is certainly momentous.
For cver 40 trades and pro-
fessions, the license is a con-
dition precedent to practice.
And many businesses
require a license. However,
the scope of the loss of the
right to practice a trade may
never reach beyond those
who are disciplined if there
is no deterrent effect. Soci--
ologists argue that individu-
als are not easily deterred,

Scholars studying human behavior
contend that the impact of deterrence
turns much more on the perceived lkai;-
hood of suffering a sanction than jts pre-
cise severity. And they contend that a per-
ceived likelihood depends on such things
as what people observe others doing and
whether violation of a standard is fol-
lowed relatively quickly by a sanction.

Providing certitude and dispatch, how-

ever, is not always consistent with due
process fairness to those accused, The di-
lemma of finding a way to provide both
has driven important proposals to reform
the enforcement systems of administra-
tive agencies, including those recently

I I le challenge for

reformers Is to afford due
process in fewer than five
separate proceedings.

partially because humans
are rather wildly optimistic
about the odds of getting caught.

Robert C. Fellmeth holds the Price
Chair in Public Interest Law and
directs the Center for Public Interest
Law at the University of San Diego
Law School The center publishes the
Californla Regulatory Law Reporter, a
quarterly on the proceedings of 50
California regulatory agencies.

proposed by UCLA School of Law Protes-
sor Michael Asimow and the Law Revi-
sion Commissicn to revise the Adminis-
irative Procedure Act.

Asimow and others believe that it is
possible to improve the efficiency of ad-
ministrative adjudications, while at the
same time enhancing due process. They
contend that it is not a zero-sum game,
but that win-win changes are possible, To
weigh the various reforms now being
congidered, one must understand the ba-
sics of the current system, and some of
the current criticisms of it.
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Assuming that an agency has a clear
and enforceable standard and that a seri-

. ous violation is detected, investigated and

warrants formal enforcement, the first
step in the APA adjudicative process is an
*accusation,” the notice of formal charges
against the license. This is a public plead-
ing filed by a deputy attorney general on
behalf of the agency seeking the action. -
California Government Code Section :
11505, .

The respondent may file a “notice of
defense” within 15 days of the service of
the accusation, Section 11506, Limited
discovery is allowed; depositions are con-
fined to preserving teslimony for the
hearing. Sections 11507.6 and 11511.

The initial hearing is abmost always be-
fore an administrative law judge from the
state’s Office of Administrative Hearings.
Section 11502, These judges are trained
in the law, are subject to ex parte contact
prohibitions and usually preside over the
evidentiary hearing. Section 11513.5.

This office represents an irmportant de-
parture from the historical pattern of
agencies providing their own adminisira-
tive law judges. Almost from the outset of

" the regulatory state, critics objected to

the anomaly of an agency investigating a
case, deciding to prosecute and then
using another employee as the judge to
hear the case. Defenders of in-house
AlJs (and some agencies stll have them,
e.g., the Public Utilities Commission and
the Department of Insurapce) contend
that, as incestuous as it sounds, no formal
check is needed because it would be pro-
vided by court review. Critics counter
that courts tend to give agency adjdica-
tions great deference. And they add a
more telling point: Why defend a labork
ous but flawed proceeding because there




will be another one without the flaw down
the road? Why not fix the flaw and save
lime?

After the hearing, the ALJ issues a
decision, usually including factual find-
" ings and recommended discipline, Sec-
_, tion 11517. However, this is only a “rec-

< pmmended” decision to the ditector or

governing board of the agency. The final
decision is made by the agency. Further-
more, there are no standards pudding that
decision, unlike the decision of the ALJ
below — it is, rather, an nltimate “inde-
pendent judgment” review.

Critics contend that this second step
returns to the weakness of the proseci-
tor serving as judge, and that it is addi-
tionally objectionable where boards are
dominated by members of the profession
involved. Judgment by peers can be over-
Iy harsh where tribal rules are violated;
where the issue involves fees, however,
or the tribal rules themselves, empathy
may predominate, resulting in bias.

Another ine of criticism has centered
on the lack of quality and consistency in-
herent in such agency review: Board
members are usoally tradespersons or
professionals without legal or judicial
training, unaware of precedents, and not
present at the hearing to judge the credi-
bility of witnesses, -

Defenders argue that the
agency director or board is
in the best position to
enforce the rules of their
agency, and that they have
often important expertise.
Critics respond that where
expertise is important, it
should be offered on point,
and that the presence of a
urologist on the medical
board does not assure a
more informed decision

about a neurosurgeon, One reform sug-
gestion involves creation of a panel of
neutral experts to testify before a more
substantively informed ALJ.

Afier the agency makes the final deci
sion, the case then proceeds to judicial re-
view by way of petition for administrative
mandamus {Code of Civil Procedure Sec-
tion 1094.5) to superior court under the
“independent judgment” test. Critics of
the current system note that if expertise
is so critical, why is the next level a de
_navo review by a generahst judge?

Following a superior court decision,
the case goes to the California Court of
Appeal under the substantial evidence
test and then to the California Supreme
Court via petition to review.

This sysfem appears to be long on stepaf
and short on quality. The challenge for re-
formers is to afford due process in fewer .
than five separate proceedings. Scholars -
argue that if the state can provide suffi-
cient safeguards in a criminal case
through three steps, it should be able to
do the same in a professional discipline
case. Rather than superimposing levels of
review because of a lack of confidence in
the guality of existing steps, wlurnotm
prove the quality of fewer

Hence, most reform efiorts (m:rthe
past five years have focused on improving
the quality of the ALJ proceeding and
eliminating or expediting the agency re-
view and superior court steps of review.
The California State Bar reforms of the
early 1990s (that created a much different
system than the APA rules applicable to
otheragendes}indkzteﬂlaimdlaﬂ'lm& s
step process improves output, enhances
predictability, stimulates settlements and
dramatically expedilcs resolutions.
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PUC Seems
Sure to Come
Under Sway of
Appeal Courts

8 Reform is likely, legislators
say, because old-guard
opposition is fading and rew
legislation is more flexible.

By Tom Dresslar
Daily Joumal Staff Writer

SACRAMENTO — Seven years ago, a blue-
ribbon committee chaired by retired Supreme
Court Justice Frank K. Richardson recom-

. mended an overhaul of the judicial review
process of Public Utilities Commission deci-
sions, .

The general goal was to eliminate the
Supreme Court's exclusive jurisdiction over
such c¢ases and transfer ong'mal jurisdiction to
the Courts of Appeal. But since then, the
panel’s proposal has remained an unimple-
mented dust-collector,

Not that there haven't been attempts to give

tg:::o:ecommendation life.
ior to 1995, five hills were

News ;Izlitroduced to carTy out the

. ichardson committee’s
AﬂﬂlYSIS plan in one form or another.,
Butall five failed; four in the
Legislature and one, in 1991, at the hands of
Gov. Pete Wilson.

But the legacy of losing may end this year,
and with it the era of minimal judicial oversight
of an agency that regulates the collection of
$50 billion annually in consumer fees.

A sixth bill — SB1322 by Senate Judiciary
Committee Chalrman Charles Calderon, D-
Montebeilo — is steadily making its way
through the Cap:!ol The measure has

renewed the i -fight among utilities
= over whether to pd:m! review of PUC
~ decisions,

3

process, They have fought attempts to
reform the current appeal process, which
gives PUC rulings great deference.

To be sure, the traditional utility giants
remain opposed to Calderon's measure.
But wlth the regulatory environment

changing rapidly for electric, gas and
phone service, those utlity companies
may be more leery of the PUC and more
desirous of increasing court review of its
decigions.

There is some evidence the established
utilities are changing their stance. Not one
fought against SB1322 as it sailed out of
the Senate earfier this year, Calderon
noted. They came out of the woodwork,
however, when the bill reached the As-
sembly Judiciary Committee. Neverthe-
less, the panel unanimously approved the
bill o0 a 144 vote.

Some Capitol sources have speculated
the utilities opposed the bill in the judic-
ary committee not so much because they
dlsiikedlt.butmbemset_i'wywu'e

to“wrtuallymenmywtmmldhstento
me” about his opposition to the bill, includ-
ing the traditional utilities.

[ | Abxparuanefforthzmbegunmthe
Legislature to restructure the state’s uili-
ty regulatory structure. The legislative
package would merge the PUC with the
Energy Resources Conservation and
Development Commission, an idea
backed by Wilson. Members of the new
Utilities Exchange Commission would be
allowed to meet privately to discuss pon-
ratemaking cases from the time the
record is closed until the final decision is
made.

R



Oversight
Of PUC Is

Calderon’s bill has been included as”

part of the reform package. And with a
merger generally supported by Wilson,
both Republican and Democratic law-
makers moving to support the package

and skeptics saying more judicial review

is essential if the new body is allowed to
meet behind closed. doors, SB1322 may
be the right bill a¢ the right ime. -

Calderon said in an interview that his
measure was “absohuely esseqtial to any
reform.” He added, “Without it, you may
haveadﬁerentorgammﬁnn,butyau’d
still have an autocracy.”

s 'IhedraﬂmgoiSBlm.ﬁ'mnthe

DAMIEL FESSLER — | worry about the
consistency of cutcomes when you have
[88 appeal court justices] invoived in
these complex matters.”

expand the scope of judicial review o al
low courts to determine whether the
PUC'’s findings and conclusions were sup-
ported by “substantial evidence,” But pre-
vious hills applied the expansion to both
the PUC's quasijudicial decisions, involv-

standard for review of PUC rate-setting
actions.
tion because they either required all ap-
peals to be filed in the 1st District Court of
Appeal in San Francisco (where the PUC
is headquartered) or fostered forum
shopping by allowing petitions to be filed
in any appeal court. SB1322, in contrast,
requires appeal court petitions to be filed
in the “Judicial district in which the peti-
fioner resides.”
Calderon’s drafling efforts have paid off
by eliminating one key source of opposi-
hnn.ﬂleiate]uﬁml(:omu:ilﬂlemm-

Reform proponents contend the cur

rent system, featuring exclusive jurisdic-
tion by the Supreme Court and an ex-

¢ tremely narrow scope of review, has left
i California with virtually no judicial check
¢ on the powerful PUC. To buttress their

ts cite data that

. -argument, proponen

+ showefrom 1960 to 1989 the Supreme
i Court reviewed and issued decisions in
- only 48 PUC cases. That averages just 1.6

Expanded judicial oversight, say pro-

' penents, is more crucial now than ever

before because the fast-evolving regula-

. pertance and scope of commission deci-
Do

But the PUC, at Jeast, remains steadfast

" in its opposition to SB1322, Fessler cited

three main objections.

First, he pointed to the provision allow-
ing review petitions to be filed in every
Court of Appeal. “I worry about the
consistency of outcomes when you have

. |88 appeal court justices]- involved in
| thiese

complex matters.”

Second, he noted “most utlities” have
service areas that cut across the jurisdic-
tienal boundaries of the state’s six appeal
sion for utilities by making themn subject
to«varying appeal court decisions, said
Fesaler.

Calderon bill does not soive the problem
of delay. “% takes 2V% years to dispose of a
case in the Court of Appeal,” said Fessler.
yourcan add another six mouths to 2 year.
Utlity decisions do not lend themeelves to
3Yeyears.” : ‘
Since SBI3Z22 haa pessed the Senate
andappmonnswyhﬁsauubbap-

tmesbouldbemhumdbyﬂae]udiml
Councif's decision to drop its opposition.
Arxl insiders report some of the irad-
tional utilities may not lobby the governor
for & veto. That would leave the. PUC,
Fﬂrhwﬁ:ﬁmmemm
to énactment: -
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csea California Schoo! Employees Association

August 10, 1995

Law Rewision Commissiofi

M
Colin Wied, Chairperson RECENE
California Law Review Commission UGt o 998
4000 Middlefield Road, Suite D-2 T

Palo Alto, California 94303-473% File:
Re: Standard of Judicial Review
Dear Chairperson Wied and Mambers of the Commission:

California School Employees Association (CSEA) represents
cver 175,000 public employees in California, almost all employed
by local agencies such as school and community college districts.

It has been almost two years since CSEA urged the Commission
to retain independent judgment review of factfinding for an
adjudicatory administrative decision which substantially affects
a fundamental vested right. (See attached letter, dated
September 10, 1993.)

Since the Commission has decided to recommend substantial
avidence review, CSEA now urges the Commission to retain the
safequard of independent judgment review of factfinding for
adjudicatory decisions of those local agenciss that have not
adopted the Administrative Procedure Act (APA) for such matters.

The current draft of the Commissien’s tentative
recommendation states that there is no rational policy basis for
the "fundamental right™ distinction (July 1985 Draft, p. 10) and
recommends substantial evidence review. Independent judgment
review is applied only when an agency changes a finding of fact
or increases the penalty of the administrative law judge’s
decision after a formal APA adjudicatory hearing. At page 6 of
Memorandum 95-38 the Commission staff candidly admits, despite
the concern for rational policy, that the exception to
substantial evidence review is a political accommodation for
doctors.

CSEA urges the Commission to reconsider. The rational
policy basis for the "fundamental right" distinction is that the

- (See Rixby v. Piarng (1971) 4 cal.3d 130,
144-147.)

CSEA mambers have dedicatad themselves to public education
for very little compensation. Thay do not have the typical
doctor’s financial cushion against the involuntary loss of
permanent amployment resulting from an erroneocus or biased

2045 Lundy Avenue PO. Box 640  San Jose, CA 95106  (408) 263-8000 FAX (408) 954-0948 5
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Colin Wied, chairperson
California lLaw Review Commissien
August 10, 1995

Page 2

administrative determination. 1In most cases, they do not evan
have the protections guaranteed by the APA,

Most CSEA members are classified school or community college
employees, e.g., instructional aides, bus drivers, maintenance
workers, cafeteria workers, clerks, secretaries and police
officers. Their disciplinary hearings are not subject to the
APA. (Education Code § 4%5113.) Such hearings are usually
conducted by the elected members of the school or community
college district‘s governing board, not by an experienced
administrative law judge.

Many board members try to conduct fair hearings, but as I
have described tc the Commission in prior appearances, a

significant number of such hearings deserve the label "kangaroo
court."

Three years ago, the Commission decided to recommend an
amenduent to Code of Civil Procedure section 1094.5 so that a
reviewing court would be required to give great weight to the
credibility determinations of the trier of fact. I presented
CSEA’s anecdotal evidence of certain unfair school board hearings
and objected to the amandment bacause, although the Commission
had dacided to limit its other recommendations to state agencias,
this amendment would make it harder to challenge a local agency
decision arrived at through procedures the Commission had not
revieved for fairness.

The Commission addressed CSEA’s concerns by amending its
recommendation so that it only applied to APA proceedings.
(Study N-100, Memorandum $3=30, May 1993 Draft, pP. 159.)
However, the Commission has now decided that Code of Civil
Procedure saection 1094.5 should be repealed. If the Commiassion
remains determined to recommend a lower standard for judicial
review of administrative factfinding, CSEA’s concerns can again
be addressed by limiting that change to factfinding in an APA
proceeding.

The Commission has bsen repeatedly frustrated in its’
attempts to develop a uniform procedure for administrative
adjudication. Howaever, SB-523 allows a local agancy exempt from
the APA to adopt the APA for its own adjudicatory decisions.
(Proposad Gov. Code § 11410.40.) If the standard ro?‘judicial
review is lowered, this change should be used as an inducement to
encourage local agencies to adopt the APA, a politically
acceptabla, voluntary process which would tend to bring acre

6
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Celin Wied, Chairperson
California Law Review Commission
August 10, 1995

Page 3

uniformity to administrative adjudication throughout the State.
The standard of review should remain unchanged for local agency

adjudicatory decisions that are not subject te the protections of
the APA.

in = v. A '
Relations Boaxd (1979) 24 Cal.3d 335, the cass relied upon by
Professor Asimow in recommending the substantial evidence
standard of review, the Court found this standard to be
constitutiocnally valid only after it reviewed the particular
administrative procedure at issue in that case and found it
contained procedural safeguards that guaranteed administrative
dus process. (Id. 24 Cal.dd at 344-=346.)

The Comnission has neither reviewed the numerocus and varied
adjudicatory procedurss of local agencies nor recommanded the
imposition of due process safequards upon local agencies. CSEA
askgs that the Commission not recommend any lowering of present
safequards avallable upon judicial review unless such a
recommendation is tied to adequate safeguards in the
administrative process subject to revisw.

I’'m sorry, but I will not ba able to attend the Commission’s
Auqust 18 meeting in Los Angeles. I plan to attend the meating

in September. Thank you for the opportunity to present these
comments to the Commission.

William C. Heath
Deputy Chief Counsel

cet Margie Valdex, CC
Barbara Howard, DGR
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c sea California School Employees Association

Septerber 10, 1993

Sanford Skaggs, Chairperson
California law Revisien Commission
4000 Middlefield Road, Suite D=2
Palo Alto, California 84303-47139

Re: Scops of Judicial Reviaw
Dear Chairperson Skaggs and Members of the Commission:

On September 24, 1593, the Commission will consider the
standard for judicial review of agency factfinding. The staff
alternatives set forth in the note to Memorandum 93-31, section
652.560, do not include any axample whereby the choice between
independent judgment/weight of the evidence review and rational
basis/substantial evidence review is based on whether a
fundamental right is affected. The comment states that such a
distinction makes no sense. (Memorandum 93-31, pp. 7=8.) I
disagreae.

The right of a parmanent public employee to continued

employment, absent just cause for taraination, is fundamental.

(1978) 82 Cal.App.34 652, 661.)
The right of a psrmanent public employee to assign a particular
grade to a student is not fundamental., (

(1988) 199 Cal.App.3d 353,

366.) The distinction between these two rights in terms of their
importance to the employsa‘s life situation is obvious. While
there are no bright-line boundaries to "fundamentalness" such
distinctions are not "utterly incoherent". (Contra, Memorandum
93-23, pP. 24.) Some flexibility of "fundamentalness® is
essantial in a changing society.

+ 1 agrea that it makes no sense to distinguish factfinding in
constitutional and nonconstitutional agancies. (Ses Memorandum
93<]1, comment, p. 7.} However, tha rescoammendation to dispense
with the indapendent zudqm.nt test resoclves ths inconsistency by
moving in the wrong direction. The importancs of tha right
affacted should determine the intensity of judicial review,

Professor Asimow’s recommendation depends upen - TR
(1979%) 24
Cal.3d 335, whare the Court declined to invalidata a deliberate
legislativa choice of the substantial svidencs test.
Significantly, the Court’s holding included the specific
safeguards required by the Agricultural Labor Relations Act
(ALRA) . 8

2043 Lundy Avenus PO Box 640  San jose, CA 95106 (408) 2633000 FAX (408) 954-0948
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Sanford Skaggs, chairperson
California Law Revision Commissgicn
September 10, 1993
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"We therefore hold that the Legislature may accord
finality to the findings of the statewide agency that
are supported by substantial evidence on the record
considered as a whole and are nads under safequards

t to tho rqQvi for unfair
practice proceedings, whether or not the California
Constitutien provides for that agency’s exercising
‘Judicial power’." (Id. 24 Cal.3d at 346, emphasis
added. )

As the Court noted, the ALRA mandates many procedural safequards,
including the separation of prosecutorial from adjudicatory
functions (Labor Code § 114%), notice, written pleadings,
evidentiary hearings (Labor Code § 1160.2), and a requirement
that orders ke accompanied by findings based on the preponderance
of the reported evidence (lLabor Code § 1160.3). Since the
proposed new APA does not mandate such safeguards for all
agencies, or even for all state agencies, it does not follow from
Iex-cal that the Legislature can mandate substantial svidence
review for all agency adjudications.

The proposed new APA mandates thess safeguards only for
hearings required to be conducted by an administrative law judge
employed by the Office of Administrative Hsarings (OAH) . 1In
light of Tex-Cal, the Lsgislatures could mandate substantial
evidence raview of factfinding in such hsarings, provided the
agency did not change the findings of the OAH administrative law
judge. Under both the State Constitution and public policy, the
independent judgment test must apply to all othar casas whers a
fundamantal right is at stake.

Thank you for the opportunity to presant these comments to
the Commission.

WILLIAM C. HEATH
Deputy Chief Counsal

WCH:ws
cc: Bud Dougherty, ED

Margie Valdes, CC
Barbara Howard, DGR 9




